






1. Benefits to the Class

Category I Class Members (List Class Member Current Subscribers)

Category I Class Members may choose one ofthe following two benefits: (1) one

free month of any Time Warner Cable service that the Class Member does not already have;

or (2) two free Movies on Demand. (Exh. "C" at p. 2; Settlement Agreement at p. 7-8, ~

3(a)). If the total number of claims submitted by Category I, II, and III, Class Members is

less than 7% of the total number of Class Members listed on the LSDB, then all Category I

Class Members submitting claims will receive double their chosen benefit. (Settlement

Agreement at p. 10, ~ 7).

Category II Class Members (List Class Member Former Subscribers Who Live in An
Area Served by Time Warner Cable)

Category II Class Members may choose one of the following two benefits: (1) one·

free month of any Time Warner Cable service (except Movies on Demand), with free

installation; or, (2) the Class Member can give their settlement benefit to someone else who

lives in an area served by Time Warner Cable. (Exh. "C" at p. 3; Settlement Agreement at p.

8, ~ 3(b)). Category II class Members who choose HEO or Cinemax as their free service also

get a free month of either The Movie Channel or Showtime. If the total number of claims

submitted by Category I, II, and III Class Members is less than 7% of the total number of

Class Members listed on the LSDB, then all Category II Class Members submitting claims

will receive double their chosen benefit. (Settlement Agreement at p. 10, ~ 7).

(Settlement Agreement at p. 7 ~ 2). The Settlement Agreement provides that Time Warner
will identify to which of the first three subclasses Class Members belong by matching its
current database against the LSDB. (Id.). It can be inferred from the terms ofthe Settlement
Agreement that persons who fall into the fourth category are those Class Members who do
not appear on the LSDB. Objectors are not Category I or II Class Members. Because the
LSDB is not a matter of record, Objectors cannot determine whether they are Category III or
IV Class Members.
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Category ill Class Members (List Class Member Former Subscribers Who Do Not
Live in An Area Served by Time Warner Cable)

Category ill Class Members have only one benefit option under the Settlement

Agreement: give their settlement benefit to someone else who lives in an area served by

Time Warner Cable. (Exh. "C" at p. 3; Settlement Agreement at p. 8, ~ 3(b)).

Category IV Class Members (Class Members Who Do Not Appear on the LSDB)

Category IV Class Members receive no benefits under the Settlement Agreement.

2. Other Terms ofthe Settlement Agreement

The Settlement Agreement also provides that Time Warner will revise its Privacy

Notice and provide Class Counsel with a copy of the Privacy Notice on an annual basis.

(Settlement Agreement at p. 12, ~ 14). Time Warner is also required to: produce a public

service announcement regarding its Privacy Notice (Settlement Agreement at p. 13, ~ 15);

appoint a Chief Privacy Officer (Settlement Agreement at p. 13, ~ 16); and, donate cy pres

awards totaling $500,000 to two public policy interest groups. (Settlement Agreement at p.

13, ~ 17).

II. ARGUMENT

A. The Settlement Should be Disapproved Because it is not Fair, Reasonable
or Adequate

The burden ofproving the fairness of a proposed class action settlement is always on

its proponents, without the benefit of any presumption to aid in meeting this burden. See

Newburg & Conte, 1 Newburg on Class Actions § 11.42, at 11-94 (3d ed. 1993) (citing, inter

alia, In re General Motors Corp. Engine Interchange Litig., 594 F.2d 1106 (7th Cir.), cert.

-5-



denied, 444 U.S. 870 (1979)). See also Gautreax v. Pierce, 690 F.2d 616, 630-31 (7th Cir.

1982); Blanchard v. Edgemark Financial Corp., 175 F.R.D. 293, 300 (N.D. ill. 1997).

The Court, meanwhile, has an independent duty to closely scrutinize class settlements

to safeguard the rights of absent class members. See Grunin v. Int'l House ofPancakes, 513

F.2d 114, 123 (8th Cir.), cert. denied, 423 U.S. 864 (1975). In Amchem Products, Inc. v.

Windsor, 117 S. Ct. 2231 (1997), the Supreme Court held that the rights of absent class

members must be "the dominant concern" of the Court, especially in the settlement context.

The Supreme Court held that courts should provide "undiluted, even heightened attention in

the settlement context" to certain Rule 23 requirements in order "to protect absentees...."

The Parties acknowledge in their jointly filed Memorandum of Law in Support of

Preliminary Approval of Settlement that approval of the settlement should only be granted if

it "does not improperly grant preferential treatment to segments of the class and falls within

the range of possible approval." (Doc. 113 atp. 6, ~IV(A)).

As the plaintiffs appear to have recognized, class action settlements require a higher

level of scrutiny than ordinary cases because there always exists a potential conflict of

interest between the class and class counsel. See Mars Steel v. Continental fll. Nat. Bank &

Trust, 834 F.2d 677, 681-2 (7th Cir. 1987). Indeed, one of the key dangers inherent in class

action settlements is that class counsel may accept a lower recovery for the class in exchange

for larger attorneys' fees. See Richard A. Posner, An Economic Analysis ofLaw 570 (4th ed.

1992) ("the absence of a real client inlpairs the incentive of the lawyer for the class ... [the

lawyer] will be tempted to offer to settle with the defendant for a small judgment and a large

legal fee"). Because the risk of collusive settlements is much greater in class actions than in

ordinary litigation, it is "imperative" that a trial judge conduct a "careful inquiry" into the
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fairness of a proposed class settlement. Mars Steel 834 F. 2d 682. "The primary purpose of

Rule 23(e) is to protect class members ... whose rights may not have been given due regard

by the negotiating paliies." Ficalora v. Lockheed Calif. Co., 751 F.2d 995, 996 (9th Cir.

1985).

The only -Class Members who receIve meaningful relief under the Settlement

Agreement are Category I alld Category II Class Members. Category III Class Members are

forced to transfer their benefit to someone who lives in an area served by Time Warner,

which is no benefit at all. Requiring Category III Class Members to transfer their "benefit"

to someone else in order to receive the benefit, is akin to telling a personal injury plaintiff

that they will not receive any monetary damages for their pain and suffering unless they give

that money to someone else.

The primary distinction between Category I and II Class Members, and Category III

Class Members, is geographic. Category III Class Members are included on the LSDB just

as Category I and II Class members, and have presumably been equally damaged, but they

no longer live in an area served by Time Warner Cable. Category III Class Members should

not be penalized for where they live. This is particularly true where Category III Class

Members have not moved, and the only reason they no longer live in an area served by Time

Warner Cable is Time Warner sold or transferred its cable assets to one of its affiliates.

In 2001, the FederalCommunications Commission (FCC) issued a Memorandum and

Opinion Order describing the relationship between Time Warner and its affiliates as it relates

to cable services:

[T]ime Warner's cable systems are held through three entities mallaged by
Time Warner Cable: Time Warner Enteliainment ("TWE"), Time Warner
Entertainment Advance/Newhouse Partnership ("TWE-AlN"), and TWI
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Cable, Inc. ("TWI Cable")." TWE serves approximately 4.2 million basic
cable subscribers. TWI Cable, which serves approximately 1.8 million
subscribers, is an indirect wholly-owned subsidiary of Time Warner. TWE­
AIN is a general partnership owned by TWE, TWI Cable, and
AdvancelNewhouse Partnership. TWE-AIN serves approximately 6.7 cable
million subscribers. Time Warner's partnership interest in TWE-AlN, held
through TWE and TWI Cable, totals approximately 67%.

(FCC Memorandum and Opinion Order dated January 11, 2001, ~ 40, attached hereto as
Exhibit "D").

In June, 2002, Time Warner announced that it was transferring the management and financial

accounting of 2.1 million cable accounts to AdvancelNewhouse. (See Exhibit "E"). These

cable accounts are managed by AdvancelNewhouse under the name Bright House Networks.

(See Exhibit "F"). Objectors were Time Warner subscribers at the time of the transfer of

their account to AdvancelNewhouse and/or Bright House Networks. (Exh. "A" and "B" at ~

6). AdvancelNewhouse and Bright House Networks are not parties to tIns litigation, and are

not bound by the terms of the Settlement Agreement.

Despite the close connection between Time Warner and AdvancelNewhouse,

AdvancelNewhouse wi1lnot honor the terms of the Settlement Agreement. (See Affidavit of

Daniel W. Anderson, attached hereto as Exhibit "J"). Thus, all Category III Class Members

who are currently served by AdvancelNewhouse by virtue of the transfer of their accounts

from Time Warner will receive no benefit from the settlement other than the illusory benefit

of being able to give their rights under the Settlement Agreement to someone else served by

Time Warner. This result is patently unfair.

Through no fault of their own, Category III Class Members who have not changed

their primary residence since the Class Period and whose accounts were transferred by Time

Warner are mysteriously afforded disparate treatment under the Settlement Agreement. The
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question to ask in detennining whether the settlement is fair is: Why should a Class Member

who no longer subscribes to Time Warner by virtue of the acts of Time Warner be treated

any differently than those Class Members who were lucky enough to remain Time Warner

subscribers? The only logical answer is that such Class Members should be treated no

differently, which points out the unjust disparity between subclasses in this settlement.

It makes no sense whatsoever that Time Warner should escape its responsibility to

Category III Class Members simply by transferring the accounts of such Class Members to

the partnership it shares with Advance/Newhouse, a partnership in which Time Warner now

has a 65% stake. (See Exhibit "G"). Allowing Defendants to settle this action without

providing reasonable benefits to Category III Class Members would encourage Defendants

and other cable companies to engage in wrongful conduct in certain markets, and then

transfer the companies' cable assets within those markets to a partnership in which it is the

majority shareholder to avoid any future liability. This outcome would be unjust and against

public policy.

Like Category ill Class Members, Category IV Class Members are prejudiced by the

settlement because they receive no benefit under the Settlement Agreement. Despite the fact

that Category IV Class Members are not listed on the LSDB, they are still entitled to some

benefit for releasing all claims against Defendants. Under the Settlement Agreement,

Category IV Class Members are deemed to release "all claims which have been or could

have been alleged in this suit relating to Time Warner's privacy notice and subscriber

infonnation disclosure practices arising under 47 U.S.C. 551 or any similar federal or state

consumer protection law aud/or privacy law." (Settlement Agreement at p. 5, ~ M) (emphasis

added). Thus, for example, if Category IV Class Members later discover that Time Warner
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violated some provision of the Class Members' state consumer protection law and/or privacy

law based on a disclosure separate from the sale of the LSDB, such Class Members would be

precluded from bringing any claim against Defendants. It is simply unfair to require

Category IV Class Members to release claims against Defendants and receive nothing in

return. Even putting aside all of the arguments raised above, this blatant discrimination

against Category IV Class Members renders the entire settlement fatally defective and

unapprovable on its face. See Norman v. McKee, 431 F.2d 769, 774 (9th Cir. 1970) (court

disapproved settlement where "no consideration existed for part of the settlement."); Cf

Manual for Complex Litigation § 30.42 at 264-65 (3d ed. 1995) (one factor that may be taken

into account in determining the settlement's fairness is whether "particular segments of the

class are treated significantly differently from others ...").

B. The Settlement Should Be Disapproved Because The Class Notice is
Fatally Inadequate

Notice and opportunity to be heard are essential elements of due process in class

action proceedings. Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950).

Under Mullane, the notice to class members must be "reasonably calculated, under all the

circumstances, to apprise interested parties of the pendency of the action and afford them an

opportunity to present their objections." Id. at 314. These due process interests of class

members were not adequately protected by the notice provided here, which was inadequate in

several important respects.

Under Fed. R. Civ. P. 23(c)(2), which provides that "individual notice" must be sent

to "all members who can be identified through reasonable effort," notice was required to be

sent to each individual Class Member if such Class Members could reasonably be identified.
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Popkin v. Wheelabrator-Frye, Inc., 1976 U.S. Dist. LEXIS 17237 (D.N.Y. 1976). "There is

nothing in Rule 23 to suggest that the notice requirements can be tailored to fit the

pocketbooks of particular plaintiffs." Id. (citing Eisen v. Carlisle & Jacquelin, 417 U.S. 156,

176 (1974). Due process likewise requires that notice reasonably apprise class members of

the terms of the settlement and their options under the settlement and provides a reasonable

time for class members to respond. See Eisen, 417 U.S. at 174 (citations omitted) (stating

notice must be "reasonably calculated, under all circumstances to apprise interested parties of

the pendency of the action and afford them an opportunity to present their objections");

Miller v. Republic National Life Ins. Co., 559 F.2d 426 (5th Cir. 1977). The standard for

notice is the best practicable notice under the circumstances. Id.

In this case, only Category I Class Members received individual notice of the

settlement. Category n, Ill, and N Class Members received publication notice only. The

Settlement Agreement provides that "Time Warner will make the setttiement benefits

available to List Class Member Current Subscribers by sending each under separate cover

from the monthly bill the Class Notice and by publishing same." (Settlement Agreement at p.

10, ~ 9)(emphasis added). The Settlement Agreement makes no provision for mailing notice

to Category n, Ill, and N Class Members.

According to Class Counsel for Plaintiffs, there are over 14 million Class Members

affected by this settlement. (Doc. 107-2 at p. 20, ~ A). By its own design, however, the

notice program adopted by the Parties through the Settlement Agreement is intended to reach

only 1.5 million of these Class Members. (Doc. 113 at p. 10, ~ C). This number represents

approximately 10% of the entire Class, meaning that approximately 90% of the Class

received no individual notice. This might be perfectly acceptable in a situation where the
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identity of the Class Members was unknown to the Parties. Remarkably, however,

Defendants had a list of the names and addresses of all Category II, ill, and IV Class

Members, and yet the Parties chose not to send such Class Members individual notice.

Apparently the Notice Plan contemplated reaching Category II, ill, and IV Class Members

through the publication program "[b]ecause many Time Warner Cable Subscribers in the

1994-1998 time period are no longer Time Warner Cable subscribers." (Doc. 113 at p. 10, ~

C). The mere fact that Category II, III, and IV Class Members are no longer Time Warner

Cable subscribers is not, in and of itself, sufficient to warrant exclusion of these Class

Members from receiving individual notice. Because Rule 23 (c)(2) requires individual notice

to be sent when class members are reasonably identifiable, notice should have been sent to

the last known address of each Class Member contained in Defendants' database. This

deficiency alone is fatal to the settlement and provides yet another reason why it should be

disapproved.

C. The Proposed Settlement Should Not Be Approved Because Class
Counsel And The Named Class Representatives Have Not Adequately
Represented The Class In This Case

The proposed settlement in this case also cannot proceed unless the class meets the

various certification criteria of Fed. R. Civ. P. R. 23(a)(4), which provides that a class action

may be maintained only if "the representative parties will fully and adequately protect the

interests of the class." This provision has been found to constitute a minimum requirement

of due process. See Amchem Products, Inc. v. Windsor, 521 U.S. 591 (1997); Fed. R. Civ. P.

23(a)(4). As Justice Ginsberg wrote in her concurrence in Matsushita Elec. Indus. Co., Ltd.

v. Epstein, 116 S. Ct. 873, 875 (1996), "adequate representation is among the due process
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ingredients that must be supplied if the judgment is to bind absent class members." See also

Herbert Newberg & Alba Conte, 1 Newberg on Class Actions § 1.13 (3d ed. 1992).

Even if the provisions of a class action settlement agreement appear to be

substantively fair, moreover, it cannot be approved if counsel did not adequately represent

the class. See In re General Motors COlp. Engine Interchange Litig., 594 F.2d 1106, 1125

n.24 (7th Cir. 1979), cert. denied, 444 U.S. 870 (1979) ("No one can tell whether a

compromise found to be 'fair' might not have been 'fairer' had the negotiating [attorney] ...

been animated by undivided loyalty to the cause ofthe class. ") (citation omitted).

It is clear that the adequacy-of-representation has not been met in this case. It is self­

evident that, when class representatives and class counsel agree to a settlement where class

members are unjustly discriminated against based on their subclass, and proper notice is not

provided to 90% of the class members, the class has not been adequately represented.

Negotiating an inadequate and unfair settlement simply cannot constitute adequate

representation under Rule 23 (a)(4). See In re Ford Motor Co. Bronco II Prods. Liab. Litig.,

1995 U.S. Dist. LEXIS 3507 (March 15, 1995) (one of the dangers inherent in class action

settlements is that class counsel "may try to 'sell out' the class in exchange for substantial

attorneys' fees").

As described above, the settlement crafted by the parties unjustifiably excludes

Category III and IV Class Members from any reasonable benefit. Further the settlement did

not provide adequate notice to Class Members in accordance with Fed. R. Civ. P. 23 and the

applicable case law. As such, the Class has not received adequate representation and the

settlement should be disapproved.
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D. The Court Should Not Approve The Settlement Before The Objectors
Have A Full And Fair Opportunity To Conduct Discovery Into The
Proposed Settlement

Finally, this Court should not approve the proposed settlement until the Objectors

have had the opportunity to conduct appropriate discovery in regard to the settlement. It is

well established that objectors have the right to pursue discovery from the settling parties.

See In re General Motors Corp. Engine Interchange Lit., 594 F.2d 1106 (the trial court

abused its discretion by preventing objectors from showing through discovery that

negotiations prejudiced the best interests of the class); A. Conte, Newberg on Class Actions,

§ 11.57, pp. 11-140 to 11-114 (3d ed. Dec. 1992) (reviewing case law and noting that

objectors generally have a right to conduct independent discovery).

The Objectors wish to exercise this well-established right, and are prepared to serve a

limited number of narrow and carefully drafted Requests for Production and Interrogatories

upon each of the Settling Parties, as well s depose Defendants' Corporate Representative

pursuant to Fed. R. Civ. P. 30(b)(6). The discovery requested goes to the heart of the

Objectors' objections to the proposed settlement, and this Court should not approve the

settlement before the Objectors have received the discovery sought and have had an

opportunity to file supplemental materials in support of their objections.

In this case, Objectors are entitled to take discovery on a number of different crucial

questions. For example, it is unknown to Objectors how many Class Members are affected by

the settlement in each particular subclass. Because the lists maintained by Defendants are not

part of the record, Objectors do not even have the ability to determine which of the subclasses

they would properly be categorized under. Because the benefits vary wildly between

subclasses, it is important to know how many Class Members are in each subclass.
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Even if this Court were inclined to approve the settlement despite the foregoing

sections, the Objectors' objections cannot be fairly resolved until the settling parties have

provided the Objectors with the answers to these questions.
E. The Court Should Not Approve The Settlement Unless and Until It

Provides Category ITI and IV Class Members with Real Benefits

Defendants can, either directly or through subsidiaries of Time Warner

Entertainment, provide benefits to Category III and IV Class members in a manner that fairly

approximates the benefits provided to Category I and II Class Members. By way of example,

Defendants might to do by providing the following relief to each of the Category III and IV

Class Members:

(1) A one year subscription to Time Magazine, a $29.95 value. (See, e.g.,

Exhibit "H");

(2) A free DVD from Warner Brothers, a $34.95 value. (See, e.g., Exhibit

"I")' or, ,

(3) A coupon or website credit which entitles the Class Member to

products or services offered by Defendants or their subsidiaries which are independent of the

geographic location of the Class Member, in an amount that the Court deems equitable and

just.

Alternatively, Defendants could pay Category III and Category IV Class Members an

amount equal to the value of the benefits provided to Category I and Category II Class

Members, discounted for the risk associated with continued litigation. The proposed benefits

to Category III and IV Class Members would not be unduly burdensome upon Defendants,

and would result in the fair administration ofjustice in this matter.

lIT. CONCLUSION
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The settlement should not be approved because: it is unfairly discriminatory to

Category ill and IV Class Members; Category II, ill, and IV Class Members did not receive

proper notice; Class Counsel and the Class Representatives did not adequately represent the

interests of the Class, and Objectors have not had a reasonable opportunity to conduct

discovery. Alternatively, the COUli should approve the settlement only if it is modified to

provide fair consideration to Category III and IV Class Members. Absent such modification,

Category ill and IV Class Members will be severely prejudiced by this settlement.

Due to the limited nature of damages in this case, it is impractical for Objectors and

other similarly-situated Class Members to opt-out ofthe Class and file individual claims.

WHEREFORE, Class Members, respectfully request that

the Court disapprove the proposed settlement or, alternatively, approve the settlement

conditioned upon the modifications suggested above, or upon conditions which otherwise

provide reasonable relief to Category ill and IV Class Members. Objectors further request

that the Court award Objectors their reasonable attorneys fees and costs incurred in

connection with the preparation and filing of this Objection in accordance with applicable

law, and grant such other relief as the Court deems just.

~
A. ANDERSON B. DOGALI
Florida Bar No. 615862
adogali@forizs-dogali.com
DANIEL W. ANDERSON
Florida Bar No. 0490873
danderson@forizs-dogali.com
4301 Anchor Plaza Parkway, Suite 300
Tampa, FL 33634
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Telephone: (813) 289-0700
Facsimile: (813) 289-9435
Attorne s or Objectors

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the f~,fgoingObjection to Proposed
Settlement has been furnished, by overnight mail, this~ day ofFebruary, 2006, to:

Michael G. Lenett, Cuneo, Waldman & LaDuca, LLP, 507 C Street, NE 20002, Peter Steven
Linden, Kirby, McInerney & Squire, LLP, 830 Third Avenue, New York, NY 10022, George
W. Sampson, Hagens Berman, LLP, 1301 Fifth Avenue, #2900, Seattle, Washington 98101,
Ira Michael Press, Kirby, McInerney & Squire, 830 Third Avenue, 10th Floor, New York,
NY 10022, Jonathan D. Their, Cahill, Gordon & Reindel, LLP, 80 Pine Street, New York,
NY 10005, and to Landis Cox Best, Cahill, Gordon & Reindel, LLP, 80 Pine Street, New
York, NY 10005.

ERSON B. DOGALI
Florida Bar No. 615862
adogali@forizs-dogali.com
DANIEL W. ANDERSON
Florida Bar No. 0490873
danderson@forizs-dogali.com
4301 Anchor Plaza Parkway, Suite 300
Tampa, FL 33634
Telephone: (813) 289-0700
Facsimile: (813) 289-9435
Attorneys for Objectors
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