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L INTRODUCTION

Plaintiffs Andrew Parker and Eric DeBrauwere (“Plaintiffs”) and Defendants Time
Warner Entertainment Company, L.P. and Time Warner Cable, a division of Time Warner
Entertainment Company (“Defendants” or “Time Warner”) by their undersigned counsel, hereby
move this Court for an Order (the “Order”), in the form attached as Exhibit 1 to the Stipulation
of Settlement dated as of June 29, 2005 (the “Stipulation”),' granting preliminary approval to the
proposed settlement (“Settlement”) of the above-captioned litigation as embodied in the
Stipulation, approving the form and manner of giving notice to the Class of the Settlement and
setting a hearing for final approval thereof, the terms of which provide Class members with the
option to have one month of a free additional service to be selected from among all of the
services (including telephone and internet service) that Time Warner Cable offers, or a minimum
of two movies on demand. The Settlement also provides injunctive relief relating, inter alia, to
the form of Time Warner’s privacy notice and a $500,000 cy pres fund.

The Settlement should be approved because it provides tangible benefits and injunctive
relief to millions of Time Warner Cable subscribers and former subscribers. The Settlement is
the result of years of hard-fought litigation, including review by the Court of Appeals for the
Second Circuit. The Settlement is fair, adequate and reasonable considering the considerable
risks and delay of continued litigation.

IL. FACTUAL AND PROCEDURAL BACKGROUND

On June 16, 1998, plaintiffs commenced this litigation (the “Action™) in the United States
District Court for the Eastern District of New York (the “District Court”), by filing a complaint
(the “Complaint”) asserting claims on their own behalf and on behalf of a putative class of others
similarly situated, that Defendants violated Section 551 of the Cable Communications Policy Act

of 1984 (the “Cable Act™), 47 U.S.C. § 551, and several state consumer protection laws, by the

! All terms used herein are defined as in the Stipulation of Settlement.
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alleged practice of selling and disclosing personally identifiable subscriber information to third
parties. Defendants moved to dismiss that complaint for failure to state a claim upon which
relief could be granted. |

On November 2, 1998, Plaintiffs filed an Amended Class Action Complaint (the
“Amended Complaint”). Time Warner obtained a stay of all discovery in December 1998 and on
December 18, 1998, filed a motion to dismiss all of Plaintiffs’ claims for failure to state a claim
upon which relief could be granted.

On November 8, 1999, the District Court (Judge Edward R. Korman) denied Time
Warner’s motion to dismiss.

On December 9, 1999, Defendants filed a motion to deny class certification as a matter of
law and without discovery. On January 4, 2000, Magistrate Judgt? Joan M. Azrack once again
stayed all discovery, this time pending disposition of Defendants’ motion to deny class
certification. The Magistrate Judge also precluded Plaintiffs from filing their own motion for
class certification. On January 25, 2000, the District Court (now Senior District Judge I. Leo
Glasser, the case having been transferred from Judge Korman) affirmed the Magistrate Judge’s
order.

On October 2, 2000, Magistrate Judge Azrack issued a Report and Recommendation
recommending that Defendants’ motion be granted in part and denied in part. More specifically,
the Report and Recommendation recommended that Defendants’ motion to deny class
certification be granted with respect to any claim for damages under either Rule 23(b)(2) or
Rule 23(b)(3); denied with respect to a class seeking only injunctive relief under Rule 23(b)(2);
and recommended against the exercise of supplemental jurisdiction.

Plaintiffs objected to the R & R’s recommendation to deny class damages under 23(b)(2)
or 23(b)(3). On January 9, 2001, the District Court adopted the recofnmendations.

While preserving the ability under the Court’s ruling to make a motion seeking

certification for a (b)(2) class for injunctive and declaratory relief, Plaintiffs sought Rule 23(f)
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interlocutory review of the denial as a matter of law of a (b)(2) or (b)(3) class damages claim.
On September 26, 2001, the United States Court of Appeals for the Second Circuit granted
Plaintiffs’ petition. On June 2, 2002, the Second Circuit vacated and remanded the District
Court’s decision. Parker v. Time Warner Entertainment Co., L.P., et al., 331 F.3d 13 (2d Cir.
2003). The Second Circuit held that the District Court’s ruling with respect to a potential
damages class was premature given the absence of class discovery and, with regard to the
23(b)(2) purported class, had to be reconsidered in light of Robinson v. Metro-North Commuter
R.R. Co.,267 F.3d 147 (2d Cir. 2001), cert. denied, Metro-North Commuter R.R. Co., v.
Robinson, 535 U.S. 951 (2002). The Second Circuit also vacated and remanded the District
Court’s ruling.

Following the Second Circuit decision, Plaintiffs undertook class discovery. Plaintiffs
were permitted document discovery of Time Warner Cable’s national list sales business and
Privacy Notices, and several depositions. Time Warner Cable deposed the purported class
representatives.

On May 4, 2004, after the close of class discovery, Plaintiffs moved for class certification
under Fed. R. Civ. P. 23 and on June 14, 2004, Defendants filed opposition to papers to
Plaintiffs’ motion for class certification. Thereafter, the parties began to explore the possibility
of settlement, As a result of a series of full and frank discussions, which took place over many
months, the parties were able to reach an arm’s-length agreement in principle to settle the
Action. On June 29, 2005, the parties executed the Stipulation of Settlement.

III. TERMS OF THE SETTLEMENT

The Settlement Agreement, attached herewith, specifies the following relief for members
of the class which is defined as: “All persons throughout the United States who were Time
Warner Cable subscribers at any point in time between January 1, 1994 and December 31, 1998,

except for Time Warner Cable Officers, directors, employees and counsel.”
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1. Current Subscribers whose names appeared on the last list of names made
available for sale by Time Warner may select a benefit from one of two options:
a. One month of an additional Time Warner to be selected from among all of
the services that Time Warner Cable offers, such as digital cable services, telephone or internet

service, or premium movie channels

(such as HBO and Showtime), or
b. Two “Movies on Demand,” as described more fully in paragraph 6 of the
Settlement Agreement.

2. Former Subscribers are eligible for substantially similar benefits as Current
Subscribers, and those benefits are freely transferable to anyone else who lives in an area served
by Time Warner Cable.

3. If fewer than 7% of Current and former Subscribers make claims for benefits,
Class Members who have claimed a benefit will receive double their chosen benefit, pursuant to
paragraph 7 of the Settlement Agreement.

4, Time Warner will pay all costs for Notice and Claims Administration. § 19.

5. Time Warner will revise its Privacy Notice, and provide Class Counsel with a
copy of the annual form of Privacy Notice for a period of three years, q 14.

6. Time Warner will produce a public service announcement describing its privacy
practices which will be available for viewing on the “Answers on Demand” channel, where that
service is available to subscribers.  15.

7. Time Warner will appoint a Chief Privacy Officer to ensure compliance with the
privacy provisions of the Cable Act. 9 16.

8. Time Warner will make cy pres payments totaling $500,000 to two nationally

recognized law school privacy programs. §17.
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9. Time Warner will pay Class Counsel $5 million for attorneys’ fees and costs
incurred in litigating this case to a successful conclusion. Y 29.

10.  The class will release all claims relating to Time Warner's privacy notice and
subscriber information disclosure practices during the class period of January 1, 1994 through
December 31, 1998.

IV. THE SETTLEMENT IS FAIR, REASONABLE AND ADEQUATE
AND SHOULD BE PRELIMINARILY APPROVED

A, The Standard for Preliminary Approval

Rule 23(e) of the Federal Rules of Civil Procedure provides for court approval in the
settlement of class actions.” “Preliminary approval of a proposed settlement is the first step in a
two-step process required before a class action may be settled.” Nasdag, 176 F.R.D. at 102,
citing MANUAL THIRD, at § 30.41. First, the court makes a preliminary evaluation of the fairness
of the settlement, prior to notice. /d. In some instances, this initial assessment can be made on
the basis of information already known to the court which, if necessary, may be supplemented by
briefs and motions from the settling parties. 7d.

“Where the proposed settlement appears to be the product of serious, informed,
non-collusive negotiations, has no obvious deficiencies, does not improperly grant preferential
treatment to class representatives or segments of the class and falls within the range of possible
approval, preliminary approval is granted.” Id.; see also MANUAL THIRD at § 30.41. Preliminary
approval permits notice to be given to the class members of a hearing on final settlement
approval, at which class members and the settling parties may be heard with respect to the final

approval of the litigation, MANUAL THIRD at § 23.14.

? Rule 23(e) provides as follows:

A class action shall not be dismissed or compromised without the approval of the court, and notice
of the proposed dismissal or compromise shall be given to all members of the class in such manner
as the court directs.

MEMORANDUM OF LAW IN SUPPORT OF
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“It is well established that there is an overriding public interest in settling and quieting
litigation, and this is particularly true in class actions.” In re Prudential Securities Inc. Limited
Partnership, 163 F.R.D. 200, 209 (S.D.N.Y. 1995) (citations omitted). In determining whether
preliminary approval of the Settlement is warranted, the sole issue before the Court is whether
the Settlement is within the range of what could be found to be fair, adequate, and reasonable, so
that notice should be given to the Class, and a hearing scheduled to consider final approval
thereof. See id. at 209, (citing Armstrong v. Board of School Directors, 616 F.2d 305, 314 (7th
Cir.1980)) (the decision now before the Court is limited to “ascertain{ing] whether there is any
reason to notify the class members of the proposed settlement and to proceed with a fairness
hearing,”). The Court is not required to make a final determination of the merits of the proposed
Settlement at this point. In re Nasdag Market-Makers Antitrust Litig., 176 F.R.D. 99, 102
(S.D.N.Y. 1997). Thus, the test for preliminary approval only asks whether the proposed
settlement is “possibly fair, reasonable and adequate.” Prudential, 163 F.R.D. at 209.3
As stated in the MANUAL FOR COMPLEX LITIGATION, THIRD. § 23.14 at 182 (West ed.
2000) (“MANUAL THIRD"):
First, the court reviews the proposal preliminarily to determine
whether it is sufficient to warrant public notice and a hearing. If
so, the final decision on approval is made after the hearing.

The MANUAL THIRD defines the Court’s duty as follows:
If the preliminarily evaluation of the proposed settlement does not
disclose grounds to doubt its faimess or other obvious deficiencies,
such as unduly preferential treatment of class representatives or of
segments of the class, or excessive compensation for attorneys, and

appears to fail within the range of possible approval, the court
should direct that notice Under Rule 23(e) be given to the class

3 See also Officers for Justice. Civil Service Commission, 688 F.2d 615,625 (9th Cir. 1982) which noted that in
making an assessment of the fairness of the proposed settlement agreement, the Courtlls:

intrusion upon what is otherwise a private consensual agreement negotiated between the parties to
a lawsuit must be limited to the extent necessary to reach a reasoned judgment that the agreement
is not the product of fraud or overreaching by, or collusion between, the negotiating parties, and
that the settlement, taken as a whole, is fair, reasonable and adequate to all concerned.

MEMORANDUM OF LAW IN SUPPORT OF
PRELIMINARY APPROVAL OF SETTLEMENT - 7

1290.12 0011 MTN.DOC



Case 1:98-cv-04265-ILG-JMA  Document 113  Filed 10/18/2005 Page 8 of 16

members of a formal fairness hearing, at which arguments and
evidence may be presented in support of and in opposition to the
settlement.

Id. at § 30.41, at 273,
B. The Settlement Is Fair, Adequate and Reasonable

In accordance with the governing standards in this Circuit for evaluating class action
settlements, Plaintiffs respectfully submit that the Settlement is fair, reasonable and adequate and
that the Court should grant preliminary approval of the Settlement.

1. The Risks Inherent in Continued Litigation Favor Final Approval

To assess the fairness, adequacy and reasonableness of a class action settlement, the
Court must weigh the immediacy and certainty of substantial settlement proceeds against the
risks inherent in continued litigation. (Manual for Complex Litigation 4" § 21.62 at 316 (Court
should weigh “the advantages of the proposed settlement versus the probable outcome of a trial
on the merits of liability and damages as to the claims, issues, or defenses of the class and
individual class members”); see also Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96, 118
(2nd Cir. 2005) (Grinnell factors employed by Second Circuit to evaluate proposed class
settlements include ““(4) the risks of establishing liability; (5) the risks of establishing damages;
(6) the risks of maintaining the class action through the trial”). City of Detroit v. Grinnell Corp.,
495 F.2d 448 (2d Cir. 1974).

This factor supports final approval here, where the Settlement affords the Class prompt
and complete relief, while avoiding significant legal and factual hurdles that otherwise may have
prevented any recovery from Time Warner at all. Time Warner has forgone an array of legal
defenses in acquiescing to the Settlement and has waived those defenses for all Class members
included in the Class definition. Such defenses include, but are not limited to: lack of liability
under § 551 of the Cable Act, requirement of actual damages to trigger statutory minimum
liquidated damages, mootness of defective notice claims, and requirement of actual reliance for

unfair and deceptive practices claims. Time Wamer has also compromised numerous fact-based
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defenses, including: lack of Plaintiffs “aggrieved” by § 551 Cable Act violations, absence of
violations other than “technical” notice violations, inadequacy of evidence of disclosures
prohibited by § 551 of the Cable Act, absence of reliance by Plaintiffs on defective notice
language. As a very large company easily capable of funding the defense of litigation, Time
Warner has ample resources to have continued with its defense of the Class’ claims had
continued litigation and/or trial proved necessary.

While Class Counsel believe the Class’ claims are meritorious, they are also experienced
and realistic, and understand the duration and outcome of this litigation and of any appeals that
would inevitably follow a successful trial are inherently uncertain. The history of this case
demonstrates that uncertainty. The entire case was dismissed on Time Warner’s initial motion to
dismiss, and reinstated only upon the District Court’s reconsideration. The District Court then
denied Plaintiffs’ efforts to certify a damages class as a matter of law and Plaintiffs were able to
pursue such claims only after a successful appeal to the Second Circuit. Settlement occurred on
the eve of a scheduled hearing on Plaintiffs’ class certification motion, with the outcome of that
motion in doubt.

These risks must be considered in assessing the fairness of the Settlement, which
guarantees against a result that would leave the Class without any recovery from Time Warner,
or with less than the Settlement offers. Because the Settlement provides immediate and
substantial relief, without the attendant risks of continued litigation, it warrants this Court’s
approval.

2, The Settlement Is the Result of Arm’s Length Negotiation

All of the indicia of procedural fairness of a settlement are present in this case. The
parties have litigated this case for seven years, including a review of class certification issues by
the Court of Appeals for the Second Circuit. The experienced counsel on both sides of this

litigation had undertaken enough discovery and motion practice to fairly assess the strength and
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weaknesses of their positions. The negotiation process itself took over nine months before the
parties hammered out an agreement. As the court held in NASDAQ, 187 F.R.D. 465, 473:

So long as the integrity of the arm’s length negotiation process is

preserved ... a strong presumption of fairness attaches to the

proposed settlement ... and great weight is accorded to the

recommendations of counsel who are most closely acquainted with

the facts of the underlying litigation.

Counsel for both Plaintiffs and Defendants strongly recommend this Settlement because
they are most familiar with the risks continued litigation poses to both sides.

Given all of the above circumstances, Plaintiffs respectfully submit that a Settlement
which provides a recovery that is specifically tied to the conduct in question and yet is freely
transferable at the class member’s election and which provides meaningful injunctive relief, falls
within the range of “possible approval” to warrant the preliminary approval sought.

C. The Proposed Notices To Class Members Are Adequate

The Garden City Group has been retained to act as a claims administrator and assist in the
procedures for notifying Class Members of this Settlement. As detailed in the Settlement
Agreement and the Affidavit of Wayne Pines, the Notice Plan provides for third class mailing to
Current Time Warner Cable subscribers who can be identified based on Time Warner’s last list
sales database. The parties anticipate that approximately 1.5 million class members will receive
third class mail notice of the proposed Settlement.

Because many Time Warner Cable subscribers in the 1994-1998 time period are no
longer Time Warner Cable subscribers, the Notice Plan also provides for a far-reaching
publication program which will reach 80% of the class members at least three times. Pines Aff,

9 15. The publications selected for insertion of the Short Form Notice include such magazines as

People,* (4 times), Time (3 times), Sports Illustrated (3 times), as well as Parade and USA

Weekend. Pines Aff., § 10.

* To reach Spanish speakers, the Notice will be translated into Spanish and will appear in People En Espanol.
Pines AfT., § 11.
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In addition, a website and a toll-free number will be established so class members can
learn more about the Settlement.

Plaintiffs submit that such a notice program fulfills the requirements of due process by
alerting and informing those Members of the Class who can be identified through reasonable
efforts of: (a) the terms of the Settlement; (b) the opportunity to exclude oneself or object to the
Settlement; and (c) the opportunity to appear and be heard regarding any facet of the proposed
Settlement at the final fairness hearing. See MANUAL THIRD, § 41.43 (1999); H. Newberg,
NEWBERG ON CLASS ACTIONS, § 8.34 at 8-111 (3d. ed. 1992).

D. Certification of Settlement Class and Appointment of Class Representatives is
Appropriate

One of the functions of this Court in reviewing a proposed settlement of a class action is
to determine whether the action may be maintained as a class action under Rule 23 of the Federal
Rules of Civil Procedure. See Amchem Prods. v. Windsor, 521 U.S. 591 (1997). Rule 23(a) has
four prerequisites for class certification, to wit, numerosity, commonality, typicality, and
adequacy of representation. Fed .R. Civ. P. 23(a). ““In light of the importance of the class action
device in securities fraud suits, these factors are to be construed liberally.”” Crossv. 21st
Century Holding Co., No. 00 Cir. 4333 (MBM), 2004 WL 307306 *1 (S.D.N.Y. Feb. 18, 2004)
(quoting Gary Plastic Packaging Corp. v. Merrill Lynch Pierce Fenner Smith, Inc., 903 F.2d
176, 180 (2nd Cir. 1990)). If an action satisfies these four elements, it may be certified as a class
provided that one of the requirements of Rule 23(b) is met. Id.

Plaintiffs submit that the requirements of Rule 23 are satisfied here. First, the Class is
sufficiently numerous so that joinder of all members is impracticable. As set forth in the
Amended Complaint, as of October 30, 1998, Time Warner had approximately 13 million cable
subscribers, (Amended Complaint at 4 3) and, in Plaintiffs’ Counsel’s best estimate, based upon
discovery in connection with the prior motion of class certification, is composed, at minimum of

4 million subscribers. See Generally, Plaintiffs’ Memorandum of Law in Support of Class
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Certification, at 20. These numbers demonstrate that the class is sufficiently numerous.
Generally, courts will find that the numerosity requirement has been satisfied when the class
comprises 40 or more members and will find that it has not been sétisfied when the class
comprises 21 or fewer. Town of New Castle v. Yonkers Contracting Co., 131 F.R.D. 38, 40
(S.D.N.Y. 1990). Moreover, the impracticality of joining these millions of subscribers is
exacerbated by the fact that Time Warner provides cable service in 23 states. See Amended
Complaint at 41, See Robidoux v. Celani, 987 F.2d 931, 936 (2d Cir. 1992) (The “numerosity”
requirement was met as the proposed class consisted of between 22 and 133 individuals
dispersed throughout one state). Moreover, joinder is impracticable because the class members
are unable to pursue individual actions because the costs of bringing such an action dramatically
exceed the benefits. See, e.g., Moore’s F ec}eral Practice at § 23.22 [1][e], “Numerosity may be
satisfied, on the basis that joinder is likely to be impracticable, if individual class members lack
the ability or the motivation to institute individual actions.”

Second, questions of law and fact are common to the class. “The commonality
requirement is met if plaintiffs’ grievances share a common question of law or of fact.” Marisol
A. v. Giuliani, 126 F.3d 372, 376 (2d Cir.1?97). “[The requirement] does not mandate that the
plaintiff demonstrate that all class member%’ claims are identical.” Fox v. Cheminova, Inc., 213
F.R.D. 113,126 (ED.N.Y. 2003) (citations% omitted). “This requirement is satisfied as long as
the class shares at least one common question of law or fact.” Id. (citation omitted).
Commonality exists when proposed class members challenge the same conduct of the
defendants. Id. (citing Mariso! 126 F.3d at 377).

Here, it is alleged that Time Wamer‘ Cable utilized privacy notices that were all defective
in the same way. In addition, Class Members allege they have had their personally identifiable
information subject to unauthorized disclosure in violation of Section 551 (c)(1).

Third, the typicality requirement is also met here. Typicality “requires that the claims of

the class representatives be typical of those of the class, and ‘is satisfied when each class

MEMORANDUM OF LAW IN SUPPORT OF
PRELIMINARY APPROVAL OF SETTLEMENT - 12

1290.12 0011 MTN.DOC



Case 1:98-cv-04265-ILG-JMA Docufnent 113 Filed 10/18/2005 Page 13 of 16

member’s claim arises from the same cour$e of events, and each class member makes similar
legal arguments to prove the defendant’s l?a’oility.’” Marisol A., 126 F.3d at 376 (quoting In re
Drexel Burnham Lambert Group, 960 F.2$ 285, 291 (2d Cir. 1992)). “Typicality is satisfied if
the claims of the class representatives arise from the same set of events or conduct and if the
claims are based upon the same legal theory as those of the other members of the class.”
Cheminova, 213 F.R.D. at 127 (citing Drexel Burnham, 960 F.2d at 291); see also 21st Century
Holding Co., 2004 WL 307306 at *2. Tyﬁicaiity does not require that the class representative
have identical claims to all other class members. Cheminova, 213 F.R.D. at 127. The claims of
class representatives are typical of the claims of the class where the proof established will tend to
prove the claims of the rest of the class. See In re Centocor, Inc, Securities Litigation, 1999 WL
54530, *2 (E.D. Pa. 1999).

Here, the named Plaintiffs were Time Warner subscribers during the class period and
have alleged that their Cable Act privacy rights were violated by Time Warner’s wrongful
practices. Amended Complaint at 9 13-15, 28-29, 39-40. Thus, Plaintiffs and the Class
Members share identical causes of action under the Cable Act, and identical legal theories. Asa
result, it is respectfully submitted that the Plaintiffs meet the typicality requirement.

Fourth, the adequacy of representation element is also met here. Adequacy of
representations consists of two componenfs. First, there must be an absence of conflict or
antagonism between the class representatiyes and the Class. In re Visa Check/Mastermoney
Antitrust Litigation, 280 F.3d 124, 142 (Zd Cir. 2001), cert. denied by Visa US.A. Inc., v. Wal-
Mart Stores, Inc., 536 U.S. 917 (2002). Sée also NEWBERG ON CLASS ACTIONS, § 21.05 n.37
(collecting cases). Second, the named rep;resentatives must be represented by counsel competent
and experienced in the kind of litigation td be undertaken. Cheminova. Inc.,213 FR.D. at 127.
(citing Drexel Burnham 960 F.2d at 291)

Due to Time Warner’s consistent practices at the division level regarding Privacy Notices

and the nationwide scope of the list sales business, there is no conflict or antagonism between the
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named Plaintiffs and the other members ofj the Class. The named Plaintiffs have no interest in
conflict with the Class. Furthermore, the qlamed Plaintiffs and their counsel have demonstrated
their intent and ability to vigorously prosecute this litigation, And, here, Plaintiffs’ Counsel are
experienced practitioners in the consumer protection class action litigation. They have
successfully prosecuted many federal and istate court class actions. Plaintiffs’ counsel have
demonstrated their abilities in this action, and successfully opposed Time Warner’s motions to
dismiss and to deny class certification.

The Second Circuit and this Court have both recognized that Plaintiffs should be
permitted to seek certification of a Rule 23(b)(2) class for injunctive and declaratory relief. See
Parker, 331 F.3d at 19 (“the District Couﬂ granted class certification under Rule 23(b)(2), but
limited certification to Parker’s request fof injunctive and declaratory relief.”) This action is
suited for Rule 23(b)(2) certification because Time Warner has acted on grounds generally
applicable to the class, thereby making appropriate final injunctive relief.” Fed. R. Civ. P.
23(b)(2); see also Robinson, 267 F.3d at 165 (“where class-wide injunctive or declaratory relief
is sought under (b)(2) for alleged group h; , there is a presumption of cohesion and unity
between named plaintiffs and absent clasjrr:::mbcrs”). Time Warner Cable’s Privacy Notices
were all alleged to be defective for the saxlhe reasons and affected class members in the same
way. Moreover, every class member was jallegedly subject to having his or her personal
information made available for the list salps business and allegedly subject to unauthorized
disclosure. i

Lastly, under Rule 23(b)(3), questions of law and fact common to the class predominate
over individual questions and a class action is superior to other available methods for a fair and
efficient adjudication of this matter. “In cietermining whether common questions of fact [or law]
predominate, a court’s inquiry is directed primarily toward whether the issue of liability is
common to members of the class.” In re Blech Sec. Litig., 187 F.R.D. 97, 107 (S.D.N.Y. 1999)
accord, e.g., In re Lilco Sec. Litig., 111 F.R.D. 663, 669 (E.D.N.Y. 1986). The common issues
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of fact and law in his cased noted above prédominate over any individual issues that may arise,
“The Rule 23(b)(3) predominance inquiry tests whether proposed classes are sufficiently
cohesive to warrant adjudication by represd;tltation.” Amchem, 521 U.S. at 623. “The question
of predominance focuses on the number and significance of common questions present in the
class as a whole, as opposed to any individual issues pertaining to particular plaintiffs,”
Cheminova, Inc., 213 F R.D. at 128 (citation omitted). As set forth above, common questions of
law and fact predominate in this litigation. There is no meaningful difference between the
questions of law and fact specific to each Class Member and the Class as a whole,

Plaintiffs respectfully submit that because of the foregoing, questions of law and fact
common to the class predominate over individual questions and a class action is superior to other
available methods for a fair and efficient adjudication of this matter.

V. CONCLUSION

Based on the foregoing, Plaintiffs respectfully request that the Court enter the Proposed
Order which will provide: (1) preliminary approval of the Settlement; (ii) certification of this case
as a class action for purposes of Settlement; (jii) approval of the form and manner of giving
notice to the Class of the Settlement; and (iv) a hearing date and time to consider final approval

of the Settlement,
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